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4.14.10 Stop Order. For Consultant or its subcontractor(s) engaging in the 
performance of any public work contract without having been registered in violation of Labor 
Code sections 1725.5 or 1771.1, the Labor Commissioner shall issue and serve a stop order 
prohibiting the use of the unregistered Consultant or unregistered subcontractor(s) on ALL 
public works until the unregistered Consultant or unregistered subcontractor(s) is registered. 
Failure to observe a stop order is a misdemeanor. 

4.14.11 List of all Subcontractors. The Consultant shall provide a complete 
list of subcontractors (regardless of tier) utilized on this Agreement, along with their DIR 
registration numbers, if applicable, prior to any work being performed on this Agreement, 
and Consultant shall provide a complete list of subcontractors, regardless of tier, with each 
invoice. Additionally, Consultant shall provide the City with a complete list of all 
subcontractors utilized on this Agreement, regardless of tier, within ten working days of the 
completion of the Agreement, along with their DIR registration numbers, if applicable. The 
City shall withhold final payment to Consultant until at least thirty (30) days after this 
information is provided to the City. 

4.14.12 Exemptions for Small Projects. There are limited exemptions for 
installation, alteration, demolition, or repair work done on projects of $25,000 or less. The 
Consultant shall still comply with Labor Code sections 1720 et. seq. The only recognized 
exemptions are listed below: 

4.14.12.1 Registration. The Consultant will not be required to register 
with the DIR for small projects. (Labor Code section 1771.1). 

4.14.12.2 Certified Payroll Records. The records required in Labor Code 
section 1776 shall be required to be kept and submitted to the City of San Diego, but will not 
be required to be submitted online with the DIR directly. The Consultant will need to keep 
those records for at least three years following the completion of the Agreement. (Labor Code 
section 1771.4). 

4.14.12.3 List of all Subcontractors. The Consultant shall not be 
required to hire only registered subcontractors and is exempt from submitting the list of all 
subcontractors that is required in section 4.14.11 above. (Labor Code section 1773,3). 

4.15 Grant Agreement Requirements 

4.15.1 In the future, the City may use grant funds for this 
Agreement. The parties will agree to review the grant requirements in good faith and 
will agree in writing via an amendment process in accordance with section 9.10 of 
this Agreement that they will be subject to certain grant requirements as a result of 
the City using grant funds. Any amendments to this Agreement that do not change 
any material terms of the Agreement or any of the scope of work may be 
administratively approved by the City.  

  

ARTICLEV 
RESERVED 

ARTICLE VI 
INDEMNIFICATION 

6.1 Indemnification and Hold Harmless Agreement. With respect to any liability, 
including but not limited to claims asserted or costs, losses, or payments for injury to any 
person or property caused or claimed to be caused by the acts or omissions of the Consultant, 
or Consultant's employees, agents, and officers, arising out of any services performed under 
this Agreement, the Consultant agrees to defend, indemnify, protect, and hold harmless the 
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City, its agents, officers, and employees from and against all liability. Also covered is liability 
arising from, connected with, caused by, or claimed to be caused by the passive negligent 
acts or omissions of the City, its agents, officers, or employees which may be in combination 
with the active or passive negligent acts or omissions of the Consultant, its employees, 
agents or officers, or any third party. The Consultant's duty to defend, indemnify, protect 
and hold harmless shall not include any claims or liabilities arising from the active or sole 
negligence or sole willful misconduct of the City, its agents, officers or employees. 

 
 

ARTICLE VII MEDIATION 

7.1 Mandatory Non-binding Mediation. With the exception of Sections 2.5-2.7 of 
this Agreement, if a dispute arises out of, or relates to this Agreement, or the breach 
thereof, and if said dispute cannot be settled through normal contract negotiations, 
prior to the initiation of any litigation, the Parties agree to attempt to settle the dispute 
in an amicable manner, using mandatory mediation under the Construction Industry 
Mediation Rules of the American Arbitration Association [AM] or any other neutral 
organization agreed upon before having recourse in a court of law. 

7.2 Mandatory Mediation Costs. The expenses of witnesses for either side shall 
be paid by the Party producing such witnesses. All other expenses of the mediation, 
including required traveling and other expenses of the mediator [Mediator], and the 
cost of any proofs or expert advice produced at the direct request of the Mediator, shall 
be borne equally by the Parties, unless they agree otherwise. 

7.3 Selection of Mediator. A single Mediator that is acceptable to both Parties 
shall be used to mediate the dispute. The Mediator will be knowledgeable in 
construction aspects and may be selected from lists furnished by the AM or any other 
agreed upon Mediator. To initiate mediation, the initiating Party shall serve a Request 
for Mediation on the opposing Party. If the Mediator is selected from a list provided by 
AM, the initiating Party shall concurrently file with AM a "Request for Mediation" 
along with the appropriate fees, a list of three requested Mediators marked in 
preference order, and a preference for available dates. 

7.3.1 If AM is selected to coordinate the mediation [Administrator], 
within ten working days from the receipt of the initiating Party's Request for 
Mediation, the opposing Party shall file the following: a list of preferred Mediators listed 
in preference order after striking any Mediators to which they have any factual 
objection, and a preference for available dates. If the opposing Party strikes all of 
initiating Party's preferred Mediators, opposing Party shall submit a list of three 
preferred Mediators listed in preference order to initiating Party and Administrator. 
Initiating Party shall file a list of preferred Mediators listed in preference order, after 
striking any Mediator to which they have any factual objection. This process shall 
continue until both sides have agreed upon a Mediator. 

7.3.2 The Administrator will appoint or the Parties shall agree upon 
the highest, mutually preferred Mediator from the individual Parties' lists who is 
available to serve within the designated time frame. 

7.3.3 If the Parties agree not to use AM, then a Mediator, date and place 
for the mediation shall be mutually agreed upon. 

7.4 Conduct of Mediation Sessions. Mediation hearings will be conducted in 
an informal manner and discovery will not be allowed. All discussions, statements, 
or admissions will be confidential to the Party's legal position. The Parties may agree 
to exchange any information they deem necessary. 

7.4.1 Both Parties must have an authorized representative attend the 



Page 18 of 24 Revised September 2023 Non-Design Long Form As-Needed  

mediation. Each representative must have the authority to recommend entering into a 
settlement. Either Party may have attorney(s) or expert(s) present. Upon reasonable 
demand, either Party may request and receive a list of witnesses and notification 
whether attorney(s) will be present. 

 
7.4.2 Any agreements resulting from mediation shall be documented 

in writing. All mediation results and documentation, by themselves, shall be "non-
binding" and inadmissible for any purpose in any legal proceeding, unless such 
admission is otherwise agreed upon, in writing, by both Parties. Mediators shall not 
be subject to any subpoena or liability and their actions shall not be subject to 
discovery. 

ARTICLE VIII 

INTELLECTUAL PROPERTY RIGHTS 

8.1 Work For Hire. All original designs, plans, specifications, reports, 
documentation, and other informational materials, whether written or readable by 
machine, originated or prepared exclusively for the City pursuant to this Agreement 
(Deliverable Materials) is "work for hire" under the United States Copyright law and 
shall become the sole property of the City. The Contractor, including its employees, and 
independent Subcontractor(s), shall not assert any common law or statutory patent, 
copyright, trademark, or any other intellectual proprietary right to the City to the 
Deliverable Materials. 

8.2. Rights in Data. All rights including, but not limited to publication(s), 
registration of copyright(s), and trademark(s) in the Deliverable Materials, developed by 
the Contractor, including its employees, agents, talent and independent Subcontractors 
pursuant to this Agreement are the sole property of the City. The Consultant, including 
its employees, agents, talent, and independent Subcontractor(s), may not use any such 
Deliverable Materials mentioned in this article for purposes unrelated to Consultant's 
work on behalf of the City without prior written consent of the City. 

8.3 Intellectual Property Rights Assignment. Consultant, its employees, 
agents, talent, and independent Subcontractor(s) agree to promptly execute and 
deliver, upon request by City or any of its successors or assigns at any time and without 
further compensation of any kind, any power of attorney, assignment, application for 
copyright, patent, trademark or other intellectual property right protection, or other 
papers or instruments which may be necessary or desirable to fully secure, perfect or 
otherwise protect to or for the City, its successors and assigns, all right, title and 
interest in and to the content of the Deliverable Materials; and cooperate and assist in 
the prosecution of any action or opposition proceeding involving said rights and any 
adjudication of the same. 

8.4 Moral Rights. Consultant, its employees, agents, talent, and independent 
Subcontractor(s) hereby irrevocably and forever waives, and agrees never to assert, any 
Moral Rights in or to the Deliverable Materials which Consultant, its employees, agents, 
talent, and independent Subcontractor(s), may now have or which may accrue to 
Consultant, its employees, agents, talent, and independent Subcontractor(s)' benefit 
under U.S. or foreign copyright laws and any and all other residual rights and benefits 
which arise under any other applicable law now in force or hereafter enacted. The term 
"Moral Rights" shall mean any and all rights of paternity or integrity in or to the 
Deliverable Materials and the right to object to any modification, translation or use of 
said content, and any similar rights existing under judicial or statutory law of any 
country in the world or under any treaty, regardless of whether or not such right is 
denominated or referred to as a moral right. 

8.5 Subcontracting. In the event that Consultant utilizes a Subcontractor(s) 
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for any portion of the Work that is in whole or in part of the specified Deliverable 
Materials to the City, the agreement between Consultant and the Subcontractor 
[Subcontractor Agreement] shall include a statement that identifies that the Deliverable 
Materials/Work product as a "work-for hire" as defined in the Act and that all 
intellectual property rights in  the Deliverable Materials/Work product, whether arising 
in copyright, trademark, service mark or other belongs to and shall vest solely with 
the City. Further, the Subcontractor Agreement shall require that the Subcontractor, if 
necessary, shall grant, transfer, sell and assign, free of charge, exclusively to the 
City, all titles, rights and interests in and to said Work/Deliverable Materials, 
including all copyrights and other intellectual property rights. City shall have the right 
to review any Subcontractor agreement for compliance with this provision. 

8.6 Publication. Consultant may not publish or reproduce any Deliverable 
Materials, for purposes unrelated to Consultant>s work on behalf of the City without 
prior written consent of the City. 

8.7 Intellectual Property Warranty and Indemnification. Consultant 
represents and warrants that any materials or deliverables, including all Deliverable 
Materials, provided under this contract are either original, not encumbered and do 
not infringe upon the copyright, trademark, patent or other intellectual property 
rights of any third party, or are in the public domain. If Deliverable Materials 
provided hereunder become the subject of a claim, suit or allegation of copyright, 
trademark or patent infringement, City shall have the right, in its sole discretion, to 
require Consultant to produce, at Consultant's own expense, new non-infringing 
materials, deliverables or Works as a means of remedying any claim of infringement 
in addition to any other remedy available to the City under law or equity. Consultant 
further agrees to indemnify and hold harmless the City, its elected officials, officers, 
employees and agents from and against any and all claims, actions, costs, judgments 
or damages of any type alleging or threatening that any materials, deliverables, 
supplies, equipment, services, Deliverable Materials, or Works provided under this 
contract infringe the copyright, trademark, patent or other intellectual property or 
proprietary rights of any third party (Third Party Claims of Infringement). If a Third 
Party Claim of Infringement is threatened or made before Consultant receives 
payment under this contract, City shall be entitled, upon written notice to 
Consultant, to withhold some or all of such payment. 

8.8 Enforcement Costs. The Consultant agrees to pay any and all costs the 
City incurs enforcing the indemnity and defense provisions set forth in Article 8, 
including but not limited to, attorneys' fees. 

ARTICLE IX 
MISCELLANEOUS 

9.1 Notices. In all cases where written notice is required under this 
Agreement, service shall be deemed sufficient if the notice is deposited in the United 
States mail, postage paid. Proper notice shall be effective on the date it is mailed, 
unless provided otherwise in this Agreement. For the purpose of this Agreement, 
unless otherwise agreed in writing, notice to the City shall be addressed to: City 
Planning Department, c/o Breanne Busby, 202 C Street, MS 413, San Diego, CA 92101, 
and notice to the Consultant shall be addressed to: Horrock's LLC, Shane Marshall, 2162 
W Grove Pkwy, Pleasant Grove, UT 84062 Shane.Marshall@horrocks.com. 

9.2 Headings. All article headings are for convenience only and shall not affect 
the interpretation of this Agreement. 

9.3 Non-Assignment. The Consultant shall not assign the obligations 
under this Agreement, whether by express assignment or by sale of the company, 

mailto:Shane.Marshall@horrocks.com
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nor any monies due 

or to become due, without the City's prior written approval. Any assignment in violation 
of this paragraph shall constitute a Default and is grounds for immediate termination of 
this Agreement, at the sole discretion of the City. In no event shall any putative 
assignment create a contractual relationship between the City and any putative 
assignee. 

9.4 Independent Contractors. The Consultant and any Subcontractors employed 
by the Consultant shall be independent contractors and not agents of the City. Any 
provisions of this Agreement that may appear to give the City any right to direct the 
Consultant concerning the details of performing the Professional Services, or to exercise 
any control over such performance, shall mean only that the Consultant shall follow the 
direction of the City concerning the end results of the performance. 

9.5 Consultant and Subcontractor Principals for Consultant Services. It is 
understood that this Agreement is for unique Professional Services. Retention of the 
Consultant's Professional Services is based on the particular professional expertise of the 
following members of the Consultant's organization: Jim Tomasulo, Kasey Chesnut, Drew 
Geiger, Brett Wood, Caleb Joubert, Chelsea Weller, Zach Starkey, Julia Downs, Annelise 
Capener, Lexi Weyland, Patrick Nolan, Jesse Espinoza, Lisa Brenon, Reema Boccia, Blake 
Nelson, Leslie Yu [Project Team]. Accordingly, performance of Professional Services under 
this Agreement may not be delegated to other members of the Consultant's organization 
or to Subcontractors without the prior written consent of the City. It is mutually agreed 
that the members of the Project Team are the principal persons responsible for delivery of 
all Professional Services and may not be removed from the Project Team without the City's 
prior written approval. Removal of any member of the Project Team without notice and 
approval by the City may be considered a default of the terms and conditions of this 
Agreement by the Consultant. In the event any member of the Project Team becomes 
unavailable for any reason, the City must be consulted as to any replacement. If the City 
does not approve of a proposed replacement, the City may terminate this Agreement 
pursuant to section 2.6 of this Agreement. Further, the City reserves the right, after 
consultation with the Consultant, to require any of the Consultant's employees or agents 
to be removed from performance of the Scope of Services. 

9.6 Covenants and Conditions. All provisions of this Agreement expressed as 
either covenants or conditions on the part of the City or the Consultant shall be deemed 
to be both covenants and conditions. 

9.7 Compliance with Controlling Law. The Consultant shall comply with all laws, 
ordinances, regulations, and policies of the federal, state, and local governments 
applicable to this Agreement. In addition, the Consultant shall comply immediately 
with all directives issued by the City or its authorized representatives under authority of 
any laws, statutes, ordinances, rules, or regulations. The laws of the State of California 
shall govern and control the terms and conditions of this Agreement. 

9.8 Jurisdiction. The jurisdiction and applicable laws for any suit or 
proceeding concerning this Agreement, the interpretation or application of any of its 
terms, or any related disputes shall be in accordance with the laws of the State of 
California without regard to the conflicts or choice of law provisions thereof. 

9.9 Successors in Interest. This Agreement and all rights and obligations 
created by this Agreement shall be in force and effect whether or not any Parties to the 
Agreement have been succeeded by another entity, and all rights and obligations 
created by this Agreement shall be vested and binding on any Party's successor in 
interest. 

9.10 Integration. This Agreement and the Exhibits and references incorporated 
into this Agreement fully express all understandings of the Parties concerning the 
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matters covered in this Agreement. No change, alteration, amendment, or modification 
of the terms or conditions of this Agreement, and no verbal understanding of the 
Parties, their officers, agents, or employees shall be valid unless made in the form of a 
written change agreed to in writing by both Parties. All prior negotiations and 
agreements are merged into this Agreement. 

9.11 Counterparts. This Agreement may be executed in counterparts, which 
when taken together shall constitute a single signed original as though all Parties had 
executed the same page. 

9.12 No Waiver. No failure of either the City or the Consultant to insist upon 
the strict performance by the other of any covenant, term or condition of this 
Agreement, nor any failure to exercise any right or remedy consequent upon a breach of 
any covenant, term, or condition of this Agreement, shall constitute a waiver of any 
such breach of such covenant, term or condition. No waiver of any breach shall affect or 
alter this Agreement, and each and every covenant, condition, and term hereof shall 
continue in full force and effect without respect to any existing or subsequent breach. 

9.13 Severability. The unenforceability, invalidity, or illegality of any provision 
of this Agreement shall not render any other provision of this Agreement 
unenforceable, invalid, or illegal. 

9.14 Additional Consultants or Contractors. The City reserves the right to 
employ, at its own expense, such additional Consultants or contractors as the City deems 
necessary to perform work or to provide the Professional Services in the Scope of Services as 
described in issued Task Orders. 

9.15 Employment of City Staff. This Agreement may be unilaterally and 
immediately terminated by the City, at its sole discretion, if the Consultant employs an 
individual who, within the last twelve months immediately preceding such employment 
did, in the individual's capacity as an officer or employee of the City, participate in, 
negotiate with, or otherwise have an influence on the recommendation made to the City 
Council or Mayor in connection with the selection of the Consultant. 

9.16 Municipal Powers. Nothing contained in this Agreement shall be construed 
as a limitation upon the powers of the City as a chartered city of the State of California. 

9.17 Drafting Ambiguities. The Parties agree that they are aware that they have 
the right to be advised by counsel with respect to the negotiations, terms and conditions 
of this Agreement, and the decision of whether or not to seek advice of counsel with 
respect to this Agreement is a decision which is the sole responsibility of each Party. 
This Agreement shall not be construed in favor of or against either Party by reason of 
the extent to which each Party participated in the drafting of the Agreement. 

9.18 Signing Authority. The representative for each Party signing on behalf of 
a corporation, partnership, joint venture or governmental entity hereby declares that 
authority has been obtained to sign on behalf of the corporation, partnership, joint 
venture, or entity and agrees to hold the other Party or Parties hereto harmless if it is 
later determined that such authority does not exist. 

9.19 Conflicts Between Terms. If an apparent conflict or inconsistency exists 
between the main body of this Agreement and the Exhibits, the main body of this 
Agreement shall control. If a conflict exists between an applicable federal, state, or local 
law, rule, regulation, order, or code and this Agreement, the law, rule, regulation, order, 
or code shall control. Varying degrees of stringency among the main body of this 
Agreement, the Exhibits, and laws, rules, regulations, orders, or codes are not deemed 
conflicts, and the most stringent requirement shall control. Each Party shall notify the 
other immediately upon the identification of any apparent conflict or inconsistency 
concerning this Agreement. 
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9.20 Consultant Evaluation. City will evaluate Consultant's performance of 
Professional Services using the Consultant Evaluation Form [Exhibit F]. 

9.21 Exhibits Incorporated. All Exhibits referenced in this Agreement are 
incorporated into the Agreement by this reference. 

9.22 Survival of Obligations. All representations, indemnifications, warranties 
and guarantees made in, required by or given in accordance with this Agreement, as 
well as all continuing obligations indicated in this Agreement, shall survive, completion 
and acceptance of the Professional Services and termination or completion of the 
Agreement. 

9.23 Contractor Standards. This Agreement is subject to the Contractor Standards 
clause of the Municipal Code Chapter 2, Article 2, Division 30 adopted by Ordinance No. 
O-20316. All consultants are required to complete the Contractor Standards Pledge of 
Compliance included herein as Exhibit G. 

9.24 Equal Benefits Ordinance. Unless an exception applies, Consultant shall 
comply with the Equal Benefits Ordinance (EBO) codified in the San Diego Municipal 
Code (§22.4304(f)). Failure to maintain equal benefits is a material breach of this 
Agreement. By signing this Agreement, Consultant certifies that Consultant is aware 
of, and will comply with, this City-mandated clause throughout the duration of the 
Agreement. 

9.25 Public Records. By Signing this Agreement the Consultant agrees that it is 
aware that the contents of this Agreement and any documents pertaining to the 
performance of the Agreement requirements/Scope of Services resulting from this 
Agreement are public records, and therefore subject to disclosure unless a specific 
exemption in the California Public Records Act applies. 

If the Consultant submits information clearly marked confidential or proprietary, 
the City of San Diego (City) may protect such information and treat it with confidentiality 
only to the extent permitted by law. However, it will be the responsibility of the 
Consultant to provide to the City the specific legal grounds on which the City can rely in 
withholding information requested under the California Public Records Act, should the 
City choose to withhold such information. 

General references to sections of the California Public Records Act will not 
suffice. Rather, the Consultant must provide a specific and detailed legal basis, 
including applicable case law that clearly establishes the requested information is 
exempt from the disclosure requirements of the California Public Records Act. 

If the Consultant does not provide a specific and detailed legal basis for 
withholding the requested information within a time specified by the City, the City will 
release the information as required by the California Public Records Act and the Consultant 
will hold the City harmless for release of this information. 

It will be the Consultant's obligation to defend, at Consultant's expense, any legal 
actions or challenges seeking to obtain from the City any information requested under 
the California Public Records Act withheld by the City at the Consultant's request. 
Furthermore, the Consultant shall indemnify the City and hold it harmless for any claim 
or liability, and defend any action brought against the City, resulting from the City1s 
refusal to release information requested under the Public Records Act withheld at 
Consultant's request. 

Nothing in this Agreement creates any obligation for the City to notify the 
Consultant or obtain the Consultant's approval or consent before releasing information 
subject to disclosure under the California Public Records Act. 
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9.26 Equal Pay Ordinance. Unless an exception applies, Consultant shall comply 
with the Equal Pay Ordinance (EPO) codified in the San Diego Municipal Code (SDMC) at 
section 22.4801 through 22.4809. Consultant shall require all of its subconsultants to 
certify compliance with the EPO in their written subcontracts. Consultant must post a 
notice informing its employees of their rights under the EPO in their workplace or job 
site. By signing this Agreement with the City of San Diego, Consultant acknowledges the 
EPO requirements and pledges ongoing compliance with the requirements of SDMC 
Division 48, section 22.4801 et seq., throughout the duration of this Agreement. 

The remainder of this page has intentionally been left blank. 




























































































