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Introduction

The Nakano project (project) proposes the development of a residential community of up to 221
dwelling units on a 23.77-acre project site south of the Otay River and east of Interstate 805 (I-805).
The project site is currently within the City of Chula Vista, while the off-site improvement areas
required for primary and secondary emergency access are located within the City of San Diego. The
land to the east, south, and west of the site are within the City of San Diego. Due to the location of
the Otay River separating the site from City of Chula Vista jurisdictional lands and public services to
the north, and the availability of adjacent access and public services from the City of San Diego, the
project site is being considered for annexation into the City of San Diego to provide logical
organization of jurisdictional boundaries.

The project features a residential mix of detached condominiums, duplexes, and attached
multi-family townhomes featuring two to five bedrooms and attached garages. The project would
provide 10 percent of the total units, or 22 units, as affordable. A total of 11 units would be
affordable-to-low-income households (five percent of the total) and 11 units would be
affordable-to-moderate income households (five percent of the total). The project would also
include internal and external roadway improvements, open space and recreational amenities, public
trails, and pedestrian and bicycle facilities. Additional details of the project's component parts are
discussed in Section 3.0 of the Final Environmental Impact Report (EIR).

While there is only one proposed physical development proposal evaluated throughout the Final
EIR, the agency responsible for project entitlements would vary depending on whether the project
site is annexed into the City of San Diego and the timing of annexation in relation to site
development. The Final EIR evaluates three development scenarios: the No Annexation Scenario
assumes the project would stay in the City of Chula Vista and not be annexed into the City of San
Diego; the Annexation Scenario 2a assumes grading and development of the project site would not
proceed until the Local Agency Formation Commission reorganization process is complete; and the
Annexation Scenario 2b assumes grading and site development would proceed prior to Local
Agency Formation Commission reorganization. Additional explanations relating to each scenario and
the discretionary actions required for each are provided in Final EIR Sections 3.3 and 3.5,
respectively.

California Environmental Quality Act

Pursuant to the California Environmental Quality Act (CEQA), the Draft EIR for the project was
circulated for a public review period, from April 26, 2024 to June 26, 2024. During that time, five
letters of public comment were received for the project: California Department of Fish and Wildlife;
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United States Fish and Wildlife Service; California Department of Transportation; Sierra Club San
Diego Chapter; and one individual, Raquel Cardoso.

Purpose of Errata

This Errata has been prepared for the Final EIR to summarize changes to the environmental
document since public review. As detailed below, all revisions are clarifications or amplifications of
issues, or otherwise insignificant modifications to the Final EIR and therefore would not trigger
recirculation of the EIR (CEQA Guidelines Section 15088.5; see also the Recirculation Findings,
Section Xl of the Candidate CEQA Findings of Fact and Statement of Overriding Considerations for
the Nakano Project). These revisions were made in response to both comments received during
public review and ongoing review of biological issues by the Wildlife Agencies.

Revisions to the Final EIR

All changes in the text throughout the Final EIR have been made in strikeout and underline. A brief
discussion of the substantive changes follows.

Section 4.2 - Air Quality

e Textwas added in Section 4.2.4.1.b to recognize that the wetland creation and restoration
effort would involve minor grading and associated air emissions.

Section 4.3 - Biological Resources

e Mitigation Measure BIO-SD-3, required for indirect and direct impacts to Otay tarplant, has
been clarified to describe long-term management of the Otay tarplant mitigation area. The
mitigation measure has also been revised to note that any purchase of mitigation credit
would be subject to Wildlife Agency review and approval.

e Mitigation Measures BIO-CV-7 and BIO-SD-7, required for direct impacts to Crotch’'s bumble
bee, have been revised to clarify the Qualified Biologist's qualifications to perform surveys.

e Mitigation Measure BIO-SD-5, required for direct impacts to least Bell's vireo, has been
revised to clarify that “applicable resource agencies” would be the Wildlife Agencies.

e Invarious sections throughout this section including in Subsection 4.3.4.2, potentially
significant wetland impacts under Annexation Scenario 2a, text has been revised to clarify
that proposed mitigation would be accomplished through creation/establishment and
enhancement/rehabilitation.

Nakano Project EIR
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Mitigation Measure BIO-CV-8 and BIO-SD-8 were revised to document that Wetland Plan
implementation would require implementation of project design features including 2.21
acres of weed control within the Spring Canyon corridor and 0.46 acre of wetland
creation/establishment area that would serve as partial mitigation for Southwest Village
project being processed by the City of San Diego (SCH2004651076; PRJ-0614791).

Mitigation Measure BIO-SD-8, required for direct impact to wetlands, was revised to clarify
that the U.S. Fish and Wildlife Service would also be involved in the review and approval of
the Final Wetland Plan.

Revisions in Section 4.3.3 were incorporated to recognize that Least Bell's Vireo, yellow
breasted chat, and yellow warbler are present in the vicinity of the Wetland Plan area in
Spring Canyon and indirect and direct impacts to these species may occur during restoration
activities. Mitigation measures BIO-CV-4, BIO-CV-5, BIO-SD-4, and BIO-SD-5 were revised to
specify that these measures apply to both the project site in addition to activities in the
Wetland Plan area in Spring Canyon.

Similar edits to those described above were made to the Biological Resources Technical
Report for the Nakano Project (Appendix D to the Final EIR).

Revisions to the Wetland Plan (see Attachment 13 of the Biological Resources Report
included as Appendix D to the Final EIR) were incorporated based on ongoing coordination
with the Wildlife Agencies and the City of Chula Vista, and City of San Diego. Revisions to the
wetland plan included updating terminology to clarify that the proposed mitigation would be
accomplished through creation/establishment and enhancement/rehabilitation. Project
design features required as part of the plan were clarified, and performance standards for
the mitigation site were revised.

Section 4.5 - Greenhouse Gas Emissions

Text was added in Section 4.5.3.1.b to recognize that the wetland creation and restoration
effort would involve minor grading and associated GHG emissions.

Section 4.8 - Noise

Text was added in Section 4.8.3.1.b to recognize that the wetland creation and restoration
effort would involve minor grading and associated noise impacts to species. A reference to
the Biological Resources Section 4.3.3 was provided to identify where this issue is addressed.

Mitigation Monitoring and Reporting Program

The Mitigation Monitoring and Reporting Programs for the No Annexation
Scenario/Annexation Scenario 2b and Annexation Scenario 2a, Final EIR Tables 10-2 and
10-3, respectively, have been revised to reflect the edits to the mitigation measures as
detailed throughout Section 4.3, and summarized above.

Nakano Project EIR
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Biological Resources Technical Report

The date of the report has been updated.

The Table of Contents has been updated to reflect the change in name of Attachment 13:
Wetland Mitigation Plan for the Nakano Project.
Two additional attachments have been added to the report:

o Attachment 19: Wildlife Agency Concurrence Letter on the City of San Diego MSCP
Subarea Plan Minor Amendment and Wetland Deviation, dated August 15, 2024; and

o Attachment 20: Post-survey Notification of 2024 Crotch’s Bumble Bee Focused.
Surveys for the Nakano Project
Section 3.4.4.5: The figure references have been corrected.

Section 3.4.4.5: The wetland buffer management practices have been clarified.

Section 5.3.1.3.a: The location of least Bell's vireo sighting in the vicinity of the proposed
Wetland Plan area has been clarified.

Section 5.3.1.3.e: The location of yellow warbler and yellow-breasted chat sightings in the
vicinity of the proposed Wetland Plan area has been clarified.
Section 5.3.1.5.a:

o The wetland plan name has been updated as follows: Conceptual Wetland Mitigation
Plan and-Long-term-Management-Plan.

o The figure references have been revised.

o It has been clarified that the biofiltration area would be separated from wetlands.
o The terms used to describe wetland mitigation have been clarified.

o Reference to Final Wildlife Agency concurrence (Attachment 19) has been added.

Section 5.3.2.3.a: The location of the least Bell's vireo sighting in the vicinity of the proposed
Wetland Plan area has been clarified.

Section 5.4.a: The terms used to describe wetland mitigation have been clarified.
Section 6.1.2.1: Mitigation measure SD-BIO-3 has been refined as follows:

Prior to issuance of any construction permits, including but not limited to the first Grading
Permit, Demolition Permits and Building Permits, or a Notice to Proceed for Subdivisions,
shall incorporate the following mitigation measures into the project design and include them
verbatim on all appropriate construction documents._In lieu of the below Otay Tarplant
Mitigation Plan, the applicant may also purchase equivalent mitigation credits at a City of
San Diego-approved mitigation bank, subject to Wildlife Agency review and approval. The
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mitigation bank must contain an Otay tarplant population or have the species reintroduced

for the purposes of mitigation. The applicant is required to provide proof of mitigation credit

purchase to the City of San Diego prior to issuance of any land development permits.

o

Section 6.1.3.1:

It has been clarified that mitigation measure SD-BIO-4 includes application to both
on-site and within the Wetland Plan area of work.

It has been clarified that mitigation measure SD-BIO-5 includes that project
requirements would be stated on wetland restoration plans.

Mitigation measure SD-BIO-7 has been clarified to reflect requirements for qualified
biologist to perform Crotch’s bumble bee surveys

MM SD-BIO-8 has been revised to reflect the updated name of the Wetland Plan.

A note has been added stating that pre-construction surveys for Crotch’s bumble bee
were conducted in 2024, in accordance with SD-BIO-7, and are included in
Attachment 20.

e Section 6.1.4.1:

o

Mitigation measure SD-BIO-8 has been clarified to include the following:

Additionally, as a project design feature, the Final Wetlands Mitigation and
Monitoring Plan shall include 2.21 acres of weed control within the Spring Canyon
corridor and 0.46 acre of wetland creation/establishment area that shall serve as
partial mitigation for Southwest Village project being processed by the City of San
Diego (SCH 2004651076; PRJ-0614791.

e Section 6.2.3.1:

o

Mitigation measure CV-BIO-4 has been clarified to include application to both on-site
and within the Wetland Plan area of work

Mitigation measure CV-BIO-5 has been clarified to include reference to Wetland Plan
related work

Mitigation measure CV-BIO-7 has been clarified to reflect the requirements for
qualified biologist to perform Crotch’'s bumble bee surveys

e Attachment 13: The name of the technical report has been modified as follows: Wetland
Mitigation Plan for the Nakano Project

e Attachment 20, Post-survey Notification of 2024 Crotch’s Bumble Bee Focused Surveys for
the Nakano Project, has been added to the report consistent with Wildlife Agency requests.
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Recirculation Determination

The standards for recirculation as defined in CEQA Statutes Section 21092.1 and CEQA Guidelines
Section 15088.5 require that if changes may result in new or increased levels of environmental
impacts, or if “significant new information” is added to the Draft EIR in response to comments, the
EIR may be required to be recirculated for additional review and comments.

The Laurel Heights Improvement Assn. v. Regents (1993) 6 Cal 4th 1112 case, known as “Laurel
Heights II,” provides that new information added to an EIR is not “significant” unless the EIR is
changed in a way that deprives the public of meaningful opportunity to comment upon a substantial
adverse environmental effect of the project, or a feasible way to mitigate or avoid such an effect
(including a feasible project alternative) that the project proponents have declined to implement.

In accordance with these guidelines, the revisions to the Final EIR do not result in the need to
recirculate the EIR. The new information and refinements are not significant and would not deprive
the public of a meaningful opportunity to comment on the project. The revisions included in the
Final EIR clarify existing mitigation measures and do not result in any new significant impacts,
significant impacts of greater extent, or result in any mitigation measures or alternatives for which
the City of Chula Vista has not already disclosed.

Therefore, recirculation of the Draft EIR is not required (see also Recirculation Findings, Section Xl
of the Candidate CEQA Findings of Fact and Statement of Overriding Considerations for the Nakano
Project).

Nakano Project EIR
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Nakano Project EIR
Letters of Comment and Responses

The following letters of comment were received from agencies, organizations, and individuals during
the Public Review period (April 26, 2024, through June 26, 2024) of the Draft EIR. A copy of each
comment letter along with corresponding staff responses is included here. Some of the comments
did not address the adequacy of the environmental document; however, staff has attempted to
provide appropriate responses to all comments as a courtesy to the commenter. Some of the
comments received resulted in changes to the Draft EIR text. These text changes are indicated by
strikeout (deleted) and underline (inserted) markings in the Final EIR text. Revisions to the Draft EIR
are intended to correct minor discrepancies and provide additional clarification. The revisions do
not affect the conclusions of the document.

Letter Author Page Number
Agencies
Al California Department of Fish and Wildlife RTC-2
A2 California Department of Transportation RTC-15
A3 U.S. Fish and Wildlife Service RTC-21
Ad County of San Diego Department RTC-26
of Parks and Recreation

Organizations
0 | Sierra Club \ RTC-29
Individuals
[ | Raquel Cardoso ‘ RTC-46

Nakano Project EIR
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Letter A1

DaocuSign Envelope 1D: DBDBFBBB-BO0D-4AY3-8444-TB203EGFEB76

GAVIN NEWSOM, Govemor §
CHARLTON H. BONHAM, Direcior §

State of California — Natural Resources Agency
8 DEPARTMENT OF FISH AND WILDLIFE
South Coast Region

2 3353 Ruffin Road

San Diego, CA 92123

(858) 4674201

vy wiildlife.ca gov

June 26, 2024

Desmond Corley

City of Chula Vista

276 Fourth Avenue

Chula Vista, California 91910
dcorey@chulavistaca.qov

SUBJECT: NAKANO PROJECT (EIR 22-001), DRAFT ENVIRONMENTAL IMPACT
REPORT, SCH#2022060260; CITY OF CHULA VISTA, SAN DIEGO COUNTY,
CALIFORNIA

Dear Desmond Corley:

The Califomia Department of Fish and Wildlife (CDFW) received a Notice of Availability
for a Draft Environmental Impact Report (DEIR) from the City of Chula (City) for the
Nakano Project (Project) pursuant to the Califomia Environmental Quality Act (CEQA)
and CEQA Guidelines.'

Thank you for the opportunity to provide comments and recommendations regarding the
activities involved in the Project that may affect California fish and wildlife. We
appreciate the opportunity to provide comments regarding those aspects of the Project
that CDFW, by law, may be required to camy out or approve through the exercise of its
own regulatory authority under the Fish and Game Code.

CDFW Role
A1l1-2 CDFW is California’s Trustee Agency for fish and wildlife resources and holds those
resources in trust by statute for all the people of the State [Fish & G. Code, §§711.7,
subdivision (a) & 1802; Pub. Resources Code, § 21070; CEQA Guidelines, § 15388,
subdivision (a)]. CDFW, in its trustee capacity, has jurisdiction over the conservation,
protection, and management of fish, wildlife, native plants, and habitat necessary for
biologically sustainable populations of those species (Id., § 1802). Similarly, for
purposes of CEQA, CDFW is charged by law to provide, as available, biological
expertise during public agency environmental review efforts, focusing specifically on
projects and related activities that have the potential to acdversely affect state fish and
wildlife resources.

' CEQA s codified in the California Public Resources Code in section 21000 et seq. The “CEQA
Guidelines” are found in Title 14 of the California Code of Regulations, commencing with section 15000.

Conserving California’s Wildlife Since 1870

A1-2

This introductory comment confirms receipt of the Draft
Environmental Impact Report (DEIR) and identifies the California
Department of Fish and Wildlife (CDFW). As a general and cursory
comment, a response is not required under Public Resources Code
Section 21091 and California Environmental Quality Act (CEQA)
Guidelines Section 15088.

This general comment summarizes the role of the CDFW as it
relates to the CEQA and the Natural Community Conservation
Planning program. No response is required.
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Desmond Corley
City of Chula Vista
June 26, 2024
Page 2 of 7

CDFW is also submitting comments as a Responsible Agency under CEQA (Pub.
Resources Code, § 21069; CEQA Guidelines, § 15381). CDFW expects that it may
need to exercise regulatory authority as provided by the Fish and Game Code, including
lake and streambed alteration regulatory authority (Fish & G. Code, § 1600 et seq.).
Likewise, to the extent implementation of the Project as proposed may result in “take”
(see Fish & G. Code, § 2050) of any species protected under the California Endangered
Species Act (CESA; Fish & G. Code, § 2050 et seq.) or the Native Plant Protection Act
(NPPA; Fish & G. Code, §1900 et seq.), CDFW recommends the Project proponent
obtain appropriate authorization under the Fish and Game Code.

CDFW also administers the Natural Community Conservation Planning (NCCP)
program, a California regional habitat conservation planning program (Fish and Game
Code 2800 ef seq.). Both the City of Chula Vista and the City of San Diego participate in
the NCCP program by implementing approved Multiple Species Conservation Program
(MSCP) Subarea Plans (SAP) and Implementing Agreements (I1A).

PROJECT HISTORY

The U.S. Fish and Wildlife Service (Service) and CDFW, collectively referred to as the
Wildlife Agencies, have reviewed the DEIR and associated documents for the proposed
Project received on April 26, 2024. The Project details referenced here are based on
information provided in those documents and through prior meetings and
correspondence between CDFW and the Service (Wildlife Agencies); City of Chula
Vista; and City of San Diego; RECON Environmental, Inc., and representatives of Tri
Pointe Homes (Applicant Team); from April 2022 to present; our knowledge of sensitive
and declining species and their habitats in the region; and our participation in regional
conservation planning efforts, including the City of Chula Vista's and City of San Diego’s
MSCP SAPs. Additionally, meetings were recently held in May and June of 2024
between all parties to provide further guidance and clarify the evolving wetland
mitigation approach for the Project. We appreciate the extension the City of Chula Vista
granted the Wildlife Agencies for comments on the DEIR.

CDFW previously provided comments on the Notice of Preparation for the Project in a
letter dated July 14, 2022. For purposes of CEQA, the City of Chula Vista and City of
San Diego have entered into a cooperative memorandum of understanding designating
the City of Chula Vista as Lead Agency with City of San Diego as Responsible Agency.
Both the City of Chula Vista and the City of San Diego participate in the NCCP and HCP
programs by implementing their respective approved SAPs and IAs.

PROJECT LOCATION & DESCRIPTION

The 23.77-acre Project site is located in the City of Chula Vista, bordered by Interstate
805 (1-805) to the west, northwest of Dennery Road, and south of the Otay River. The

A1-3

This general comment summarizes CDFW's involvement with the
project to date and review of CEQA related documents. No response
is required.

This general comment summarizes the location of the project site,
proposed project, and the surrounding land uses. This comment
provides project description information that is not accurate. To
clarify, the project proposes the construction of 215 residential
units, and the proposed land use and zoning would allow for up to
221 dwelling units. The project includes two scenarios: a No
Annexation Scenario and an Annexation Scenario. The project site
directly to the north of the project is undeveloped land that was
formerly used for vehicle and material storage, and the project site
and site to the north is zoned for agricultural use (A-8). The project
site is not directly adjacent to the Otay River and the Otay River is to
the north of the project site, not to the south.
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A1-5

Al1-6

Desmond Corley
City of Chula Vista
June 26, 2024
Page 3 of 7

Project proposes a 221-unit residential development with supporting park amenities
(including pocket parks, an overlook park, and a trail connection to the Otay Valley
Regional Park) and associated off-site improvements. The Project site is planned to be
annexed into the City of San Diego as the site is directly adjacent to the City of San
Diego to the west, south, and east. Off-site improvements would occur both in the City
of Chula Vista via remedial grading north of the site, and City of San Diego via street
development and utilities connection. Surrounding land uses include 1-805 to the west,
residential and medical development to the east and south, and open space associated
with the Otay River and Otay Valley Regional Park to the north. The Project will develop
most of the site, which is designated as Development Area in the City of Chula Vista's
SAP. The Otay River to the south of the Project site is designated as 75 to 100 percent
Conservation Area in the City of Chula Vista’s SAP. Impacts to areas within the City of
San Diego are designated outside of the Multiple Habitat Planning Area.

BIOLOGICAL SETTING

The vacant Project site was historically used for agricultural purposes and now consists
of upland vegetation communities and wetland and riparian habitat. An unimproved
drainage with riparian vegetation occurs along the eastern boundary. According to the
Biological Resources Technical Report (BRTR, RECON April 2024), under the
Annexation Scenario, a total of 22.92 acres of impacts will occur in the City of San
Diego resulting from both on-site and off-site impacts. An additional 0.45 acre of
impacts will occur in the City of Chula Vista resulting from off-site area grading and trail
improvements. Per Table 4 of the BRTR, a total of 23.37 acres will be impacted by the
Project both on-site and off-site. Most impacts will occur to Diegan coastal sage scrub
and non-native grassland. Per Table 5 of the BRTR, impacts will also occur to mule fat
scrub, southern willow scrub, emergent wetlands, and disturbed wetlands, which may
be subject to permitting from the Regional Water Quality Control Board, CDFW, and
City of San Diego.

COMMENTS AND RECOMMENDATIONS

CDFW offers the following comments and recommendations to assist the City of Chula
Vista in avoiding, minimizing, and adequately mitigating Project-related impacts to
biological resources and to ensure the Project is consistent with the City of Chula
Vista's SAP and the City of San Diego’s SAP.

The DEIR for the proposed Project must ensure all requirements and conditions of the
applicable SAPs and IAs are met prior to Wildlife Agency concurrence with a City of San
Diego Biologically Superior Option (BSO) Wetland Deviation and approval of a minor
amendment for the Annexation Scenario.

A1-5

A1-6

This general comment summarizes the biological history of the
project site, noting the proposed impact areas and types of habitats
that would be impacted by the proposed project as detailed in the
Biological Resources Technical Report (BRTR) prepared for the
project by RECON Environmental, Inc (RECON) dated April 2024
(Appendix D of the DEIR). To clarify, the project site also contains
disturbed habitat, eucalyptus woodland, ornamental, and
urban/developed land in addition to upland vegetation
communities and wetland vegetation communities.

This introduction to CDFW's specific comments on the project is
noted. As this comment does not raise a specific concern about the
adequacy of the DEIR or compliance with CEQA, no response is
necessary.
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Desmond Corley
City of Chula Vista
June 26, 2024
Page 4 of 7

A1-7 1,

A1-8 2.

Biologically Superior Option Concurrence: The Wildlife Agencies have reviewed,
commented on the draft Wetland Mitigation Plan (WMP), and conditionally
concurred on a BSO Wetland Deviation for the Project via an email dated
November 9, 2023. A revised WMP was submitted by the City of San Diego on
February 27, 2024. However, the Wildlife Agencies’ previous comments were not
adequately addressed in the revised WMP. The Service met with the Applicant
Team and the City of San Diego on May 23, 2024, to provide additional guidance
on outstanding wetland mitigation information. On June 6, 2024, the Applicant
Team presented a summary of the updated WMP to the Wildlife Agencies; the
City of San Diego; and City of Chula Vista. Submittal of a revised WMP was
received via email from the Applicant Team on June 18,2024, review by the
Wildlife Agencies is forthcoming. A revised BRTR, and Long-term Management
and Monitoring Plan for On-site Wetlands for the Nakano Project shall be
submitted for review prior to the wildlife agencies granting final concurrence on
the City of San Diego BSO Wetland Deviation. Without addressing the
conditional concurrence comments, the Project may not adequately fulfill the
requirements of the City of San Diego’s SAP, IA, and associated Land
Development Code Biology Guidelines. To ensure compliance with and proper
implementation of the SAPs and IAs pursuant to CDF\W's NCCP permit and
USFWS'’ Section 10(a)(1)(b) HCP permit, CDFW recommends that the DEIR not
be finalized until the City of San Diego BSO Wetland Deviation receives formal
concurrence from the Wildlife Agencies.

Minor Amendment Approval for the Annexation Scenario: Prior to the annexation,
formal written concurrence from the Wildlife Agencies is required for the minor
amendment to the Subarea Plan. Attachment 11 (2011 MSCP Annual Report
Excerpt with Helix Memo) and Attachment 12 (2022 MSCP Consistency Analysis
for the Nakano Project) discusses and analyzes the Annexation Scenario for
consistency with the annexation policies and guidelines (including processing
requirements) in the City of Chula Vista and City of San Diego SAPs and the
Subregional MSCP. However, the DEIR (Table S-2 Summary of Environmental
Analysis Results —Annexation Scenario 2a) states, “A Subarea Plan amendment
would be processed after annexation to include the project site as part of the City
of San Diego MSCP Subarea Plan area.” Further in the DEIR, (Section 3.5.3
Annexation Scenario 2b) lists discretionary actions for agencies, including the
City of Chula Vista's approval of an Annexation Agreement, and the City of San
Diego’s approval of an MSCP SAP Amendment. To ensure consistency with the
City of Chula Vista's SAP Section 5.3.1.1 (New Territory Added to the City from
Jurisdiction with Approved Subarea Plan), the Wildlife Agencies shall be included
as an approving entity for the MSCP Annexation Agreement. Furthermore,
CDFW requests that the Wildlife Agencies review and approve of the minor
amendment to City of San Diego’s SAP before the proposed annexation is
scheduled.

A1-7

A1-8

This comment provides a history of submittal and review of the
project's BRTR and Wetland Plan, including the agency’s
requirement for concurrence on a Biologically Superior Option
Wetland Deviation for the project. At the time of the letter, formal
concurrence was outstanding. The comment noted that CDFW was
still in the process of reviewing the revised Wetland Plan and a
revised BRTR had not yet been received. Since that time, the U.S.
Fish and Wildlife Service (USFWS) and CDFW were provided a
revised BRTR for review, and additional coordination on the
Wetland Plan was conducted. Revisions to the BRTR and Wetland
Plan were incorporated into the Final Environmental Impact Report
(FEIR; see Appendix D). On August 15, 2024, a joint letter was
received from USFWS and CDFW indicating concurrence on the
wetland deviation. The concurrence letter has been included as
Attachment 19 of the BRTR (see Appendix D of the FEIR).

As noted in the comment, Attachment 12 of the BRTR (DEIR
Appendix D) provides a detailed Multiple Species Conservation
Program (MSCP) consistency analysis for the project. DEIR Table S-2
correctly states that a Subarea Plan (SAP) amendment would be
processed after annexation to include the site as part of the City of
San Diego SAP. Pursuant to Section 9.20 of the City of San Diego's
Implementing Agreement, the SAP amendment must occur “upon
annexation of lands.” To meet this requirement, the City of San
Diego provided a written MSCP SAP Minor Amendment concurrence
request to the Wildlife Agencies on July 20, 2024. The Wildlife
Agencies have provided written concurrence on the proposed MSCP
SAP Minor Amendment as part of the concurrence letter received
on August 15, 2024 (see Attachment 19 of Appendix D of the FEIR).
The DEIR correctly lists all discretionary actions, including those
anticipated by San Diego such as the SAP Amendment.
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A1-8 (cont.)

The comment indicates that analysis for consistency with Chula
Vista SAP Section 5.3.1.1 is required. Section 5.3.1.1 is titled “New
Territory Added to the City from Jurisdiction with Approved Subarea
Plan" and this section states, “When property is annexed into the
City [Chula Vista] through annexation, the following will occur: . .."
This provision applies to property annexing into the City of Chula
Vista, not being removed from the Chula Vista SAP.

Furthermore, the requirements in this section pertain to analysis of
take authorization and consistency with conservation goals, which
have been fully addressed in the DEIR (see Attachment 12 of
Appendix D of the DEIR). The City of San Diego’s MSCP SAP and
related Implementing Agreement do not include a similar
requirement for Wildlife Agency review for annexations into or
detachments out of its jurisdictional boundaries. Nonetheless, the
DEIR includes an evaluation of MSCP consistency to ensure no
change in conservation levels or take authorizations.

The comment additionally states that formal written concurrence
from the Wildlife Agencies for the amendment to the City of San
Diego SAP is required for the annexation but has not been
provided. In 2011, the Wildlife Agencies considered annexation of
the project site from the City of Chula Vista into the City of San
Diego and approved the annexation at that time. The City of San
Diego’'s MSCP Final 2011 Annual Report dated February 12, 2012
(included as Attachment 11 of Appendix D of the DEIR), documents
the Wildlife Agency approval of annexation of the Nakano property
from City of Chula Vista to the City of San Diego.
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A1-8 (cont.)

Finally, the City of San Diego San Diego maintains that the Wildlife
Agencies are not required parties or participants in the negotiation
of the agreement between Tri Pointe Homes IE-SD, Inc. (TPH), the
City of Chula Vista (Chula Vista) and City of San Diego (San Diego)
related to the detachment of the certain real property from Chula
Vista and subsequent annexation into San Diego (Annexation
Agreement).

A memo from Sheppard Mullin dated May 23, 2022, was prepared
on behalf of TPH (see Attachment 1 to this response) and describes
the required Wildlife Agency involvement in the Nakano annexation.
It demonstrates the lack of a legal basis to include the Wildlife
Agencies as parties to the annexation agreement.

Under Annexation Scenario 2b, the City of San Diego's MSCP SAP
must be amended to include the Nakano property; however, the
City would approve this amendment administratively as the
annexation has no effect on take authorizations or conservation
levels. Section 5.4.3 of the MSCP only requires amendments when
the conservation and implementing strategies of the SAP to which a
property would be added are substantially different from the SAP
from which a property would be removed. In this case, the
conservation and implementing strategies of the City of San Diego
and the City of Chula Vista are consistent with one another.

Furthermore, the project site is not within a preserve identified by
either the City of San Diego or City of Chula Vista, as discussed in
Section 4.3.6.2 of the DEIR and illustrated on Figure 4.3-4. The City
of San Diego’s MHPA along the Otay River ends on the west side of
Interstate 805. The City of Chula Vista's designated preserve extends
along the Otay River up to Interstate 805. The project site is located
to the south of the City of Chula Vista's preserve area and is
separated by approximately 200 feet by an intervening property.
Thus, the property is not adjacent to a designated preserve area.
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DocuSign Envelope |D: D8D8F6BB-BO0D-4A93-8444-7B203E6F 9676

A1-9

A1-10

A1-11

Desmond Corley
City of Chula Vista
June 26, 2024
Page 5 of 7

ENVIRONMENTAL DATA

CEQA requires that information developed in environmental impact reports and
negative declarations be incorporated into a database which may be used to make
subsequent or supplemental environmental determinations. (Pub. Resources Code, §
21003, subd. (e).) Accordingly, please report any special status species and natural
communities detected during Project surveys to the California Natural Diversity
Database (CNDDB). The CNNDB field survey form can be found at the following link:
https://wildlife.ca.qov/Data/CNDDB/Submitting-Data (CDFW 2024a). The completed
form can be mailed electronically to CNDDB at the following email address:
CNDDB@wildlife.ca.gov. The types of information reported to CNDDB can be found at
the following link: https://wildlife.ca.gov/Data/CNDDB/Plants-and-Animals
(CDFW2024b).

ENVIRONMENTAL DOCUMENT FILING FEES

The Project, as proposed, would have an impact on fish and/or wildlife, and assessment
of filing fees is necessary. Fees are payable upon filing of the Notice of Determination
by the Lead Agency and serve to help defray the cost of environmental review by
CDFW. Payment of the fee is required in order for the underlying project approval to be
operative, vested, and final. (Cal. Code Regs, tit. 14, § 753.5; Fish & G. Code, § 711.4;
Pub. Resources Code, § 21089.)

CONCLUSION

CDFW appreciates the efforts of all parties to coordinate with the Wildlife Agencies on
the Project and the opportunity to comment on the DEIR to assist the City of Chula Vista
in identifying and mitigating Project impacts on biological resources. We also look
forward to our continued collaboration in implementing the City of Chula Vista's and City
of San Diego’s SAPs. If you have questions or comments regarding this letter, please
contact Paola Perez via email at Paocla.Perez@wildlife.ca.gov and via phone at (858)
354-2413.

Sincerely,

DocuSigned by:

B (wike
B1E3831C7978433.

Glen M. Lubcke
Environmental Program Manager
South Coast Region

A1-9

A1-10

A1-11

This general comment is noted. The project applicant will provide
the data to California Natural Diversity Database at the link
provided.

CDFW fees will be paid upon filing of the project's Notice of
Determination in accordance with CEQA.

This general comment noting CDFW commitment to the
implementation of the cities’ SAPs has been noted. No response is
required.
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Desmond Gorley
City of Chula Vista
June 26, 2024
Page 6 of 7

EC: California Department of Fish and Wildlife
Melanie Burlaza — Melanie.Burlaza@wildlife.ca.gov

Office of Planning and Research

State Clearinghouse, Sacramento — State Clearinghouse@opr.ca.gov

United States Fish and Wildlife Service

Jonathan Snyder — Jonathan d Snyder@fws.gov
David Zoutendyk — David Zoutendvk@fws.gov

Anita Eng — Anita Eng@fws.gov
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Desmond Corley
City of Chula Vista
June 26, 2024
Page 7 of 7
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Attachment 1 to Response to Comment A1-8

H Sheppard, Mullin, Richter & Hampton LLP
Sheppard Mu“In 501 West Broadway, 19" Floor
San Diego, California 92101-3598
619.338.6500 main
619.234.3815 fax
www .sheppardmullin.com

MEMORANDUM

To: Allen Kashani Date: May 23, 2022
cc: Elizabeth Hansen
Jennifer Campos
MayKia Vang
From: Whitney A. Hodges File Number: 08C8-316400

Re: Wildlife Agency Involvement in Nakano Annexation

This memorandum is intended to address whether the United States Fish & Wildlife Services
(USFWS) and California Department of Fish & Wildlife (CDFW) (individually, Wildlife Agency, and
collectively, the Wildlife Agencies) are required parties or participants in the negotiation of the
agreement between Tri Pointe Homes |IE-SD, Inc. (TPH), the City of Chula Vista (Chula Vista)
and City of San Diego (San Diego) related to the detachment of the certain real property from
Chula Vista and subsequent annexation into San Diego (Annexation Agreement).

In summary, based on the research identified herein, the Wildlife Agencies are requisite
participants of any annexation of real property annexed into Chula Vista. Such Wildlife Agency
review is necessary for development of the annexed property to obtain incidental Take coverage
from the County of San Diego Multiple Species Conservation Program (MSCP) Plan'and the City
of Chula Vista MSCP Subarea Plan (Chula Vista Subarea Plan).? However, participation of the
Wildlife Agencies is not required or authorized when real property is detached from Chula Vista
or annexed into San Diego.

This distinction is paramount to determining whether the Wildlife Agencies have the authority to
participate in the review or negotiation of the Annexation Agreement. The documents pertaining
to Chula Vista, as identified herein and discussed in further detail below, are limited in their
abilities to regulate activities related to the annexation of real property into Chula Vista. Such
activities must occur in accordance with express terms of the documents. The law prohibits
additional requirements or authority to be read into these documents.

First, the principles of statutory construction prohibit including the authority for Wildlife Agency
participation in instances of detachment in the applicable regulatory MSCP-related documents.
(See County of Santa Clara v. Redev. Agency of City of San Jose (1993) 18 Cal App.4th 1008,
1014 [a city’s code is subject to the rules of statutory construction]; Mount Sutro Defense Comm.

! https://waww. sandiego. gov/sites/default/files/legacy/planning/programs/mscp/pdf/subareafuliversion. pdf
2 https:/iwaw.chulavistaca.govihome/showdocument?id=7106.

SMRH:4856-2520-7439.4 =
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V. Regents of Univ. of Cal. (1978) 77 Cal.App.3d 20, 35.)° Second, contract law also prohibits
the reading in of additional requirements in the MSCP-related agreements when it is not the
mutual intention of the parties as it existed at the time of contracting. (Civ. Code § 1636.) Such
intention is to be ascertained by the writing along, if possible, subject to other applicable statutory
riles of construction. (Civ. Code § 1639.) Words of a contract will be given their ordinary and
popular meaning unless the parties indicate an intention to give them technical or special
meanings. (Civ. Code § 1644.) When technical terms are used, they will be given the meaning
understood by persons in the profession or business to which they relate, unless the parties
indicate otherwise. (Civ. Code § 1645.) “Annexation into” and “detachment from” have very
particular and different meanings as understood by persons in the profession. As evidenced in
the documents themselves, the words of the MSCP-related documents clearly limit Wildlife
Agency involvement to instances of annexation, and not detachment. Therefore, using the well-
established principles of statutory construction and contract law, per the Chula Vista’s controlling
documents, Wildlife Agency involvement in the annexation process only applies to property
annexed into Chula Vista, but not detached from the jurisdiction.

Importantly, San Diego’s MSCP Subarea Plan* (San Diego Subarea Plan) and related
Implementing Agreement® do not include a similar requirement for Wildlife Agency review for
annexations into or detachments out of its jurisdictional boundaries. Under the same legal
principles discussed above, the authority for the Wildlife Agencies to participate in the negotiations
for an annexation of real property into San Diego cannot be read into the documents.

It is within the discretion of Chula Vista and the Wildlife Agencies to require the Wildlife Agencies’
participation in the annexation process should such annexation impact the Chula Vista Subarea
Plan. The Chula Vista Subarea Plan was prepared to meet the requirements of the California
Natural Community Conservation Planning Act of 1991 (NCCP), and is intended to be consistent
with the MSCP Plan in order to implement the MSCP Preserve within Chula Vista. As such, the
Chula Vista Subarea Plan addresses the potential impacts of urban growth, loss of natural habitat
and species endangerment, and creates a plan to mitigate for the potential loss of “Covered
Species” and their habitat due to the direct, indirect and cumulative impacts of future development
of both public and private lands within the Chula Vista Subarea Plan area.

3 When interpreting regulatory provisions, the general principle is to apply the plain-meaning rule. Under
this, unambiguous language must be given its plain meaning. The rules of statutory construction, which
are well-developed in the law, are only applied only if there is ambiguity or conflict in the statute's
provisions or if a literal interpretation would lead to absurd consequences. [f that is the case, one must
ascertain the intent of the regulating body, so as to effectuate the purpose of the law, when the statute's
wording is ambiguous. To ascertain such intent, one first turns to the words of the regulation itself, and
seek to give the words employed their usual and ordinary meaning. When interpreting statutory language,
one may not insert nor ignore language which has been inserted and one must construe the language
in the context of the framework as a whole, keeping in mind the policies and purposes of the regulation.
When interpreting statutory provisions, one should evaluate the consequences that flow from a particular
interpretations. The words of the MSCP-related documents guidance are clear and unambiguous.
However, assuming the language is ambiguous, one cannot merely ignore the clear division between
what constitutes annexation into and detachment from a jurisdiction. Such an interpretation would violate
the principles of statutory construction.

4 https:/Awww.sandiego. gov/sites/defaultffiles/legacy/planning/programs/mscp/pdf/subareafullversion. pdf
5

https://www.sandiego.gov/sites/default/files/legacy/planning/programs/mscp/pdf/ImplementingAgreeme
nt_MSCP.pdf

SMRH:4856-2529-7439.4 -2-
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The annexation of property into Chula Vista introduces new land that may contain Covered
Species, but exceeds the Take coverage provided by the Chula Vista Subarea Plan. Therefore,
the Wildlife Agencies involvement would be appropriate in order to ensure (i) mitigation for
property that would require Take coverage provided by the Chula Vista Subarea Plan is provided
and (ii) the annexation is consistent with the Chula Vista Subarea Plan requirements. There is
not a similar concern with the real property being detached from the Chula Vista’'s
jurisdiction because the site was not designated preserve in the Chula Vista Subarea Plan
and neither the site nor mitigation resulting from development of this site is needed to
ensure build-out of the Chula Vista’s Preserve.

The intent to involve the Wildlife Agencies for annexations of real property into Chula Vista are
expressly provided for in the Chula Vista Subarea Plan and other related documents, including
the following:

¢ Implementing Agreement for the City of Chula Vista MSCP Subarea Plan® (Implementing
Agreement), Section 9.15:

To the extent permitted by the law, [Chula Vista] shall enforce, as set forth in this
Agreement, the terms of the Section 10(a)(1)(B) Permit and NCCP Authorization,
Chula Vista Subarea Plan, and this Agreement as to all persons or entities owning
or developing land within the Chula Vista MSCP Planning Area that become
subject to the [Chula Vista’s] jurisdictional authority in the event of annexation or
reorganization of such land from another jurisdiction, provided an annexation
agreement is reached as described herein and approved by the Wildlife Agencies
and provided further, that if the lands are annexed from another Participating Local
Jurisdiction, that Local Participating Jurisdiction’s take authorization for the
annexed lands is transferred to [Chula Vista]. In all other cases, Take authorization
shall not be authorized on any lands that are subject of an annexation proposal
unless and until an annexation agreement is reached between [Chula Vista],
USFWS, [CDFW] and the other affected jurisdiction, as may be appropriate, as
part of the annexation process, and the Section 10(a)(1)(B) permit and NCCP
Authorization, Subarea Plan and, if necessary, this Agreement are amended to
include the annexed lands to ensure than any development of the annexed lands
proceeds in accordance with the conservation goals of the MSCP Subregional
Plan and the Chula Vista Subarea Plan. Such annexation agreement shall set
forth the resulting responsibilities pursuant to the MSCP Subregional Plan for the
ongoing maintenance and enforcement of the terms of this Agreement and the
MSCP Subregional Plan as it relates to the annexed lands.

(Emphasis added.)
e Chula Vista Subarea Plan

Section 1.3 — Definitions: MSCP Annexation Agreement [shall mean a] legal
agreement between the City of Chula Vista, the detaching jurisdiction, and the
Wildlife Agencies, as part of the annexation process to ensure that any
development of the annexed land proceeds in accordance with the conservation

8 https://nrm.dfg.ca.gov/FileHandler.ashx?Document|D=35067&inline
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goals of the MSCP and that Take Authorization is transferred from the detaching
jurisdiction to the City.

Section 2.0 — Description of the Chula Vista MSCP Planning Area — The Chula
Vista Subarea is comprised of that territory located within the incorporated limits
of the City, and for which Take Authorization will be granted. Section 3.0 of this
Subarea Plan describes the Chula Vista Subarea in more detail and provides a
summary of conservation and Take estimates for the Subarea. The area and
configuration of the Chula Vista Subarea is anticipated to change over time as
territory is annexed or detached by the City. Take Authorization for future
annexation areas will be processed pursuant to Section 5.3.1 of this Subarea Plan.

Section 5.3.1 — Take Authorizations & Annexations: Discusses procedure when
territory is annexed into Chula Vista and identifies this action triggers a requirement
that an agreement must be reached with Wildlife Agencies. There is no corollary
for when property is detached from City.

(Emphasis added.)

e Chula Vista Municipal Code (CVMC), Chapter 17.35 — Habitat Loss and Incidental Take:
Recognizes that compliance is required for projects within the City or annexed in, but does
not discuss considerations for detached property (See CVMC § 17.35.030 [‘Covered
project” means those projects within the City of Chula Vista or annexed into the City in
which hardline preserve boundaries have been established pursuant to the approved
Chula Vista MSCP subarea plan and where conservation in those designated areas shall
be consistent with the MSCP subregional plan and Chula Vista MSCP subarea plan and
have or will be specified as binding conditions of approval in such projects’ plans and
approvals].)

Also, as a point of note, a consistency analysis was completed by Helix Environmental Planning
that demonstrated that the San Diego Subarea Plan and Chula Vista Subarea Plan are consistent,
as each was prepared pursuant to the MSCP Plan and associated Implementing Agreement. The
San Diego’s 2011 MSCP Subarea Plan Annual Report addressed this consistency determination
specifically for the Nakano annexation and documented this determination.”

Therefore, in the case of the Nakano project, as it is a detachment from Chula Vista and
annexation into San Diego, the Wildlife Agencies need not be a part of the Annexation Agreement
between TPH, Chula Vista and San Diego.

hitps /Avww.sandiego.gov/sites/default/files/legacy//planning/programs/mscp/docsmaps/pdf/mscpannualr
eport2011.pdf.2012.
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A2-1

Letter A2

Caltrans Information Request for APN: 624-071-02-00

Magahis, Sharon W@DOT <sharon.magahis@dot.ca.gov>
Mon 6/17/2024 2:20 PM

To:Desmond Corley <dcorley@chulavistaca.gov>
CcPatrick Moneda <PMoneda@chulavistaca.gov>

ml 1 attachments (83 KB)
TaxMap_6240710200 (1).pdf;

Some people who received this message don't often get email from sharon.magahis@dot.ca.gov. Learn why this is
important

WARNING - This email originated from outside the City of Chula Vista. Do not click any links and do
not open attachments unless you can confirm the sender.

PLEASE REPORT SUSPICIOUS EMAILS BY USING THE PHISH ALERT REPORT BUTTON or to
reportphishing@chulavistaca.gov

Hello Desmond,

| am a Caltrans Appraiser requesting assistance in obtaining development plan information
for APN: 624-071-02-00. We are in the process of appraising this parcel as part of an 1-805
Rehabilitation project.

Qur project team provided me with your contact information. Can you please assist me with
obtaining information regarding this parcel outlined in green below? The tax map is also
attached for reference.

APN: 624-071-02-00

A2-1

The comment is an introduction to the letter and the commenter’s
guestions about the parcel (APN 624-071-02-00) on which the
proposed Nakano project (proposed project) would be built. As a
general and cursory comment, a response is not required under
Public Resources Code Section 21091 and CEQA Guidelines Section
15088.
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A2-2

A2-3

A2-4

A2-5

A2-6

A2-7

Il-na\\\“‘!y&

According to the city zoning map, the parcelis zoned A8 with a Land Use designation of

Open Space. Itis curently owned by Tri-Pointe Homes. We have received information that
there may be a proposed develocpment plan for this parcel. Could you please confirm status

or provide information regarding the following:

1. Has a request for a change in zoning from open space/mitigation to some type of
resiclential zoning been submitted?

2. Would  zoning change fo residential be reasonable/ feasible or speculative?

3. The parcel appears fo currently be raw land. Have there been any studies
{environmental, fraffic, sewer, grading plans, onsite mitigation for wetland, efc)
completed and submitted to the City for review?

4. Have any enfitlements been submitted for tentative map or final map? If so, what is the

fimeline for approval2

5. What type of mifigation is found on the parcel? s there any mitigation potential or
mitigation credits?

A2-2

A2-3

A2-4

A2-5

The comment is informational and provides the identification of the
parcel ownership information. No response is necessary.

This comment does not raise an issue associated with (i) the content
or adequacy of the Draft Environmental Impact Report (DEIR) under
the California Environmental Quality Act (CEQA), and, therefore, no
response is required. However, for purposes of clarity we provide
the below response.

The required discretionary actions for each scenario are listed in
Section 3.5 of the DEIR. Under all scenarios, the project includes a
request to amend the City of Chula Vista General Plan to remove
the Open Space (OS) designation and designate the project site as
Residential Medium to allow residential development at a density
range of 6.1 to 11 dwelling units per acre. Under the Annexation
Scenarios, the City of San Diego would adopt a Prezoning Ordinance
delineating the zoning territory not yet incorporated into the City of
San Diego as Residential Multiple Unit Zone, RM-1-1; would amend
the City of San Diego General Plan to designate the site Residential
and amend the Otay Mesa Community Plan (OMCP) to designate
the site as Residential - Low Medium.

This comment does not raise an issue associated with (i) the content
or adequacy of the DEIR under the CEQA, and, therefore, no
response is required. However, for purposes of clarity we provide
the below response. A zoning change to residential would not be
speculative because the land owner is pursuing development of the
site with residential uses. Refer to response A2-3 regarding the
proposed rezoning. A full discussion of the project's foreseeable
attributes and constraints as assessed in compliance with CEQA can
be found in Chapter 4 of the DEIR.

This comment does not raise an issue associated with (i) the content
or adequacy of the DEIR under the CEQA, and, therefore, no
response is required. However, for purposes of clarity we provide
the below response.
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